| City of MUNCIE
Yy MUNCIE, INDIANA

July 9, 2026

Muncie City Council
300 N. High Street
Muncie, Indiana 47305

Re: Veto of Ordinance Establishing McKinley Neighborhood Overlay District

Dear Council Members:

Pursuant to my authority as Acting Mayor of the City of Muncie, I hereby veto the ordinance establishing
the McKinley Neighborhood Overlay District, which was adopted on first reading following suspension

of the Council’s rules.

At the time of the Council’s consideration, I expressed concern to some members regarding both the
substance of the proposed overlay and the expedited process by which it was advanced. Following
adoption of the ordinance, I directed City staff with responsibility for administering the City’s zoning,
engineering, building, and public infrastructure regulations to review the ordinance for consistency with
existing law. That review identified multiple provisions that conflict with existing City ordinances, create
uncertainty regarding the administration of municipal authority, and appear inconsistent with recently
enacted provisions of Indiana law. Because the Executive Branch is responsible for administering and
enforcing these regulations, I cannot approve an ordinance that creates substantial legal uncertainty

regarding its implementation.

First, several provisions within the proposed overlay differ materially from the standards established in
the City Design Manual adopted in 2024. While the Council may amend City policy through ordinance,
the proposed overlay does not reconcile these differences or specify which standards control in the event
of conflict. As drafted, City staff responsible for administration would be required to apply two
inconsistent regulatory frameworks without legislative direction.

Second, the ordinance introduces “sustainability standards” that are inconsistent with recent changes in
Indiana law. The ordinance requires new development to incorporate mandatory sustainability measures.
Since the preparation of the overlay, the Indiana General Assembly enacted Indiana Code 36-1-3-13,
which limits the authority of political subdivisions to require particular building components or design
features based upon their energy-saving or energy-producing qualities. As drafted, portions of the overlay
appear inconsistent with those statutory limitations and expose the City to avoidable legal challenges.

Third, the overlay permits the use of porous pavement, which is not currently allowed under City
standards. Additionally, the review and approval of drainage features remain, by code, under the
jurisdiction of the City Engineer. Responsibility for review and approval of drainage infrastructure is
presently assigned by existing ordinance and administrative practice to the City Engineer. The overlay
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creates overlapping review authority without clearly preserving those existing responsibilities, creating
unnecessary uncertainty in the permitting process.

Fourth, the overlay contains provisions regulating underground utility service, overhead electrical
~ facilities, and communications infrastructure. Many of these matters are governed by state law, utility
regulation, or existing municipal ordinances. The overlay does not adequately distinguish between
permissible land-use regulation and matters reserved to utility providers or other governmental authority.

Finally, the ordinance contains provisions governing public streets, curb cuts, sidewalks, rights-of-way,
and roadway configuration. These matters are presently administered through the Board of Public Works
and other executive officials pursuant to Indiana law and existing City ordinances. The overlay neither

amends nor reconciles those existing grants of authority.

Beyond the individual conflicts identified above, the ordinance creates a broader administrative concern
by establishing review authority for the McKinley Neighborhood Review Committee without clearly
defining its relationship to the Metropolitan Plan Commission, Administrative Zoning Officer, Building
Commissioner, City Engineer, and Board of Public Works. The result is uncertainty regarding which
governmental body possesses the final decision-making authority over multiple aspects of development

review.

My decision is not based upon disagreement with the goal of neighborhood revitalization. Rather, it
reflects my obligation to ensure that ordinances approved by the City are legally enforceable, internally
consistent, and capable of uniform administration. The legal and administrative issues identified above

should be addressed before this overlay is enacted.

Nothing in this veto should be interpreted as opposition to the concept of a neighborhood overlay district.
Overlay districts are a recognized planning tool under Indiana law; however, they must operate in harmony
with existing municipal ordinances, clearly preserve statutory responsibilities assigned to other
governmental bodies, and remain consistent with applicable state law. The current draft does not yet

accomplish those objectives.

I encourage the Council to revisit this proposal through its regular process, incorporating the edits provided
as an attachment to this letter. A more deliberate approach will better serve both the neighborhood and the

City as a whole.

I appreciate your attention to these matters and stand ready to work with the Council to develop a legally
sound and effective framework for the revitalization of the McKinley neighborhood.

Sincerely,

&y H
ty/Mayor / Acting Executive
of Muncie



MCKINLEY NEIGHBORHOOD OVERLAY DISTRICT ORDINANCE

Overlay Supremacy Clause

o Current language: "Where standards may conflict, the regulations within the
District shall prevail.”

o This attempts to make the overlay superior to engineering standards, BOW
authority, Building Commissioner authority, Design Manual, current zoning
provisions and performance standards, possibly state law, etc., without explicitly
stating which provisions in the overlay district ordinance it supersedes. (An overlay
ordinance generally supplements zoning, not every other municipal regulation.)

o Recommendation:

» Replace this with similar language to that below:
= "_shall only apply to the extent they do not conflict with state law,
City Code, or authority assigned by statute or ordinance."”
OR "Where this Overlay expressly modifies a zoning standard, the
Overlay controls. All other provisions of the Comprehensive Zoning
Ordinance remain applicable."
Mandatory Sustainability Requirements

o The current language of the ordinance requires each project to incorporate at least
one sustainability method (i.e. green roofs, reflective roofing, solar, porous
pavement, rain gardens, etc.).

o IL.C.36-1-3-13 changed beginning July 1, 2026. This statute now prohibits requiring
components or designs because of energy-saving or energy-producing qualities.
This provision of the Overlay ordinance is vulnerable to a preemption challenge.
Recommendation:

= Convert the mandatory language into encouraged practices, optional
incentives, or engineering-approved stormwater alternatives.
MNRC & Plan Commission Authority

o The current zoning ordinance vests administration in the administrative zoning
officer, the MPC, and the BZA. The draft overlay ordinance creates the MNRC and
grants it authority to approve development plans before permits issue.

o This is a potential conflict (not guaranteed). The draft does not clearly explain the
MNRC's relationship to the administrative zoning officer, its relationship to the
MPC, the general appeal process (there is a short reference to appeals), or whether
MNRC decisions are administrative or quasi-judicial.

The ordinance gives the committee approval authority over development plans.
This committee potentially overlaps with the authority of the Plan Commission,
Building Commissioner, BOW, and City Engineer.
o Recommendation: ’
» Limit authority to architectural review, site design, and compatibility.
= Expressly exclude utilities, drainage, streets, rights-of-way, and engineering
Conflict with IN Zoning Law
o Indiana's zoning statutes (I.C. 36-7-4) contemplate administration by the local plan
commission, the board of zoning appeals, the legislative body, and the zoning
administrator.



o Creating an advisory design-review body is permissible. Creating a body that
independently approves or denies development without clearly integrating it into
the statutory zoning framework creates legal uncertainty.

o In order to clarify no conflict with current zoning statutes, we would recommend
that the Overlay ordinance specifically state the following:

= MNRC makes design determinations, permits remain issued by existing
officials, and the appeals proceed through existing statutory mechanisms.

» The ordinance should specify who hears appeals, applicable deadlines, and
standards of review. If not, litigants may argue the ordinance creates a
review process outside of I.C. 36-7-4.

o Street Authority -- The Overlay ordinance provides that streets shall remain in place
with no permanent street closures. Street vacations and closures are governed
elsewhere under Indiana law and municipal authority, not through zoning overlays.
This section should be reframed as a planning objective.

o Utility Regulation -- Municipal zoning may regulate site design. It generally should
not regulate utility operations reserved to utilities or other governing bodies.

City Engineer Authority

o Several provisions discuss drainage, curb cuts, utility placement, and stormwater
without preserving engineering authority.

o Recommendation:

» Insert language throughout: "Subject to approval of the City Engineer"
Board of Public Works

o Current provisions regulate streets remaining open, sidewalks, curb cuts, and
rights-of-way. Authority over streets belongs elsewhere under Indiana law.

o Recommendation:

» Explicitly state: "Nothing herein limits the Board of Public Works'
authority."
The current zoning ordinance already contains an overlay for University Village & White
River Canal. Those overlay ordinances generally supplement the base zoning rather than
broadly replacing it. The McKinley Overlay uses broader language than the City's existing
overlay ordinance model.
Permit Issuance: The current ordinance states that building permits require compliance
with zoning and issuance follows existing administrative procedures. The Overlay
ordinance requires MNRC approval first. While not necessarily unlawful, the ordinance
should expressly integrate MNRC review into the existing permitting process rather than
creating what appears to be a separate approval track.
Utility Requirements: The current zoning ordinance already contains an extensive section
regulating utility facilities, setbacks, screening, lighting, landscaping, and coordination
with utility operations. The Overlay adds additional utility requirements. These should
expressly state that they are supplemental to Article IX, Section 6, rather than replacing it.



